Independent review of the use of chaperones to protect Australian patients
Submission 38A - Name withheld (Health practitioner and patient) - additional submission

Addition to submission to AHPRA Chaperone Review

Since my original submission in September 2016, I have researched the topic a little further to back
up the statements I made and would now like to make additional comments in three areas:

1. specific recommendations regarding chaperoning
2. risk assessment
3. the importance of language in the wording of the Review findings

Again, [ request that my name and details be removed from my comments before publication for
privacy reasons.

Recommendations regarding chaperoning

I believe that the use a of mandated chaperone has no place in the management by AHPRA of
admitted/proven sexual misconduct by a medical practitioner.

There may be a limited role for chaperoning during the investigative phase only, in situations of low
risk, solely to ensure procedural fairness for the medical practitioner concerned. I don’t think a
chaperone offers any real protection, and using chaperoning in this setting is litttle more than
window dressing. If anything other than trivial risk is perceived, chaperoning is inappropriate.
Certainly in situations of high risk such as I described in my original submission OR if new
complaints come to light during the investigation against a doctor who is chaperoned, the doctor
should immediately be removed from clinical contact with patients until such time as he or she is
cleared of misconduct.

Consideration should also be given to the situation of other bodies reversing the decision of the
Board on appeal eg the recent case of Helmy v Medical Board of Australia ACAT appeal, keeping
in mind that there is little, if any, recourse against administrative appeals tribunals or AHPRA itself,
should the decision result later in harm to a patient ie at present the patient is the one bearing all the
risk.
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Risk assessment in the context of sexual misconduct

There 1s a need for more data on which to base the risk assessment, and care should be taken to
ensure that an appropriate risk management model is used, as models are not comparable across
industries or situations.

Although risk management models from aviation have successfully been translated to the medical
setting, most of these are centred around errors rather than deliberate acts. It is important to
distinguish between risk management data relating to error and those relating to deliberate acts such
as inappropriate or unprofessional behaviour.

There are important differences between risk management relating to behaviours where there is a
safety threshold which allows for accumulation of information on sub-threshold incidents before
intervening eg anger management problems, poor communication, and that in which every incident
is serious enough as to warrant investigation and intervention eg sexual misconduct.

Defining a class of sub-threshold behaviours to monitor in the context of sexual misconduct would
require a major attitudinal shift in a medical culture rife with sexism and sexual harassment (see
also the quoted comments of a colleague in section 3).

There are also differences between risk management relating to situations where a behaviour is
directly harmful eg sexual misconduct, or the case of Dr James Peters whose actions directly
resulted in the transmission of hep C to 55 patients; and those where there are multiple steps to
harm or harm does not occur on every occasion eg substance abuse, inappropriate prescribing of
drugs of addiction.

Much of the data on the risk of sexual misconduct recidivism relates to a criminal setting where the
legal goals and the standard of proof is different from the AHPRA setting.

My conclusion is that sexual misconduct is a unique risk management situation and any risk
management tools used, and the data on which these are based, need to be specific and appropriate.
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Attention to use of language

The language which is used to discuss the findings and recommendation of this Review will have a
significant impact on the way in which it is received.

One example of this principle in practice is the use of language in the 2012 Chief Psychiatrist’s
guideline ‘Promoting sexual safety’ which is discussed in the VMIAC 2013 report ‘Zero Tolerance
for sexual assault: a safe admission for women’.

Another is the wording of the Medical Board report of the recent tribunal decision relating to Dr
Robert Wolman which relates to sexual misconduct and the use of chaperoning. Few doctors go so
far as to read the tribunal proceedings themselves, relying instead on the summary provided in the
medical board newsletter. The newsletter summary uses the phrase ‘sexual relationship’ in addition
to ‘inappropriate sexual contact’ to describe the nature of the sexual contact between Dr Wolman
and the three complainants. This wording is in stark contrast to the that of the tribunal proceedings
themselves, which describes the actual activities, consisting of multiple incidents of inappropriate
sexual contact occurring in the consulting room during supposed medical consultations.

The common usage of the term ‘sexual relationship’ is for a consensual relationship occurring in a
social setting means that its use in the medical board newsletter in this setting is likely to create a
false impression of the nature of the conduct, minimising its inappropriate and serious nature. One
colleague, reading out this article from the newsletter joked that this ‘sexual relationship’ “had
lasted longer than most marriages”, with the implication that it was somehow comparable and hence
more acceptable.

Given that the recommendations are the Review will be just that - recommendations, with no legal
force, I would urge that very careful consideration be given to the wording.
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