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‘AX’ and Australian Health 
Practitioner Regulation 
Agency (Freedom of 
Information)
Decision and reasons for decision of the National Health 
Practitioner Privacy Commissioner, Richelle McCausland

Applicant ‘AX’

Respondent Australian Health Practitioner Regulation Agency (Ahpra)

Reference number NHPO/15822023

Decision date 27 October 2025

Catchwords FREEDOM OF INFORMATION – Whether disclosure of personal information is 
unreasonable – Whether disclosure would have a substantial adverse effect on 
the proper and efficient conduct of the operations of an agency– Whether it is 
contrary to the public interest to release a conditionally exempt document – 
Freedom of Information Act 1982 ss. 47F and 47E(d)

All references to legislation in this document are to the Freedom of Information Act 1982 (Cwlth) (FOI Act) 
unless otherwise stated.

Decision
1. Under s. 55K, I affirm Ahpra’s decision of 11 September 2023. 

Background
2. The Medical Board of Australia (the Medical Board) has responsibilities relating to the regulation of 

medical practitioners. Ahpra provides administrative assistance and support to the Medical Board in 
exercising its functions.  

3. The Applicant made a notification to Ahpra and the Medical Board about a medical practitioner (the 
Practitioner). 

4. The Medical Board decided to take no further action in relation to the notification.

5. On 11 July 2023, the Applicant made the following request for access to documents: 

I request a copy of all written correspondence (letters and/or emails) between Ahpra and [the 
Practitioner] pertaining to my [notification].

I also request all documents (consent forms, medical assessments, surgical notes, etc.) presented by 
[the Practitioner] in defence of my [notification]. 
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6. In its decision dated 11 September 2023, Ahpra identified 17 documents that fell within the scope of 
the Applicant’s request. Ahpra decided to exempt the 17 documents in full or in part under ss. 47E(d) 
and 47F.

7. On 11 October 2023, the Applicant sought a review of Ahpra’s decision under s. 54L. On this same 
date, the Applicant also requested an internal review of Ahpra’s decision, but this was discontinued on 
6 November 2023 when Ahpra became aware of this review. 

Scope of the review
8. The issues I have decided in this review are:

• whether the documents that Ahpra found to be exempt under s. 47F are conditionally exempt 
under that provision, and if so, whether giving access would be contrary to the public interest 

• whether the documents that Ahpra found to be exempt under s. 47E(d) are conditionally exempt 
under that provision, and if so, whether giving access would be contrary to the public interest.

9. Where I have found that one exemption applies to a document, I have not considered whether any 
additional exemptions apply.  

10. In a review of an access refusal decision, Ahpra bears the onus of establishing that its decision is 
justified or that I should give a decision adverse to the applicant.1 However, it is open to me to obtain 
any information from any person, make any inquiries that I consider appropriate, and change the basis 
on which the decision is made.2

11. The Applicant and Ahpra were invited to make written submissions about this review. I have 
considered all communications and submissions received from the Applicant and Ahpra.

12. I have had regard to the object of the FOI Act, which is to give the Australian community access to 
information held by the Government, by requiring agencies to publish that information and by 
providing for a right of access to documents.3

Review of the exemptions

Section 47F: Documents affecting personal privacy
13. Ahpra found the documents to be either fully or partially conditionally exempt under s. 47F.

14. A document is conditionally exempt under s. 47F if its disclosure would involve the unreasonable 
disclosure of personal information of any person (including a deceased person).4

15. The main requirements of this conditional exemption are that: 

• a document contains ‘personal information’

• disclosure in response to the applicant’s FOI request would be unreasonable5 

1 s. 55D(1).

2 ss. 55 and 55K.

3 s. 3(1).

4 s. 47F.
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• it would be contrary to the public interest to release the material at the time of the decision.6

16. The FOI Guidelines explain: 

The information needs to be ‘about’ an individual – there must be a connection between the 
information and the person. This is a question of fact and depends on the context and 
circumstances. Some information is clearly about an individual – for example, name, date of birth, 
occupation details and medical records. A person’s signature, home address, email address, 
telephone number, bank account details and employment details will also generally constitute 
personal information. Other information may be personal information if it reveals a fact or opinion 
about the person in a way that is not too tenuous or remote.7

Joint personal information 
17. The FOI Guidelines state that where it is not possible to separate an applicant’s personal information 

from a third party’s personal information, the exemption may be claimed if it is unreasonable to 
release the information.8

18. Whether it is unreasonable to release the information may depend on the relationship between the 
individuals.

Unreasonable disclosure of personal information 
19. In determining whether the disclosure of the information would involve an unreasonable disclosure of 

personal information, s. 47F(2) provides that a decision-maker must have regard to:

• the extent to which the information is well known

• whether the person to whom the information relates is known to be (or to have been) associated 
with the matters dealt with in the document

• the availability of the information from publicly accessible sources

• any other matters that the agency or minister considers relevant.

20. The FOI Guidelines explain that other relevant factors include:

• the nature, age and current relevance of the information

• any detriment that disclosure may cause to the person to whom the information relates

• any opposition to disclosure expressed or likely to be held by that person 

• the circumstances of an agency’s collection and use of the information 

• any submission an applicant chooses to make in support of their application as to their reasons for 
seeking access and their intended or likely use or dissemination of the information

• whether disclosure of the information might advance the public interest in government 
transparency and integrity

5 s. 47F(1).

6 s. 11A(5).

7 FOI Guidelines, [6.131].  

8 FOI Guidelines, [6.144].
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• that the FOI Act does not control or restrict any subsequent use or dissemination of information 
released under the FOI Act.9

21. The FOI Guidelines explain that the test of ‘unreasonableness’ under s. 47F ‘implies a need to balance 
the public interest in disclosure of government-held information and the private interest in the privacy 
of individuals’.10

Ahpra’s submissions
22. In its decision, Ahpra set out that the documents contain the personal information of the Practitioner 

in the form of their opinions and recollection provided to Ahpra in the context of responding to the 
notification, as well as their contact details and practice information. 

23. Ahpra stated the following:

From the outset I would like to acknowledge the important role that notifiers play in the 
occupational regulation of health professionals in Australia. Australian governments have 
acknowledged the personal, rather than legal, interest notifiers have in being informed about 
decisions made in response to their concerns. Government has amended the National Law to 
enable National Boards to share more information about decisions and the reasons for those 
decisions. The Medical Board of Australia (the Board) has published a policy, the Common Protocol 
for Informing notifiers about the reasons for National Board decisions, to explain the circumstances 
in which reasons for decisions will be shared with notifiers.

It is important to note that the National Law does not provide for notifiers to be provided with 
access to documents relating to the decision-making process. Public access to such documents is 
regulated under the FOI Act. Notifiers do not have greater standing under the FOI Act than any 
other member of the public who may apply to Ahpra for access to a document. It is important to 
note that when reaching a decision on access, Ahpra is unable to take into consideration any 
personal interests an applicant holds in relation to the request.

24. In the course of making its decision, Ahpra had consulted with the Practitioner in relation to the 
disclosure of their personal information. In response, the Practitioner strongly objected to the 
disclosure of their information. The Practitioner noted that they corresponded with Ahpra in 
confidence and on the understanding that the information would not be disclosed to any other party.

25. Ahpra’s decision also stated the following:

I am satisfied from my own enquiries that the information in question is not well known or publicly 
available. Ahpra obtained this information in the course of conducting its regulatory activities 
under the [Health Practitioner Regulation] National Law and in respect of the notification raised by 
[the Applicant]. There is an expectation, reinforced by the confidentiality provisions of section 216 
of the National Law, that the personal information provided would be used by Ahpra and the 
[Medical] Board within this context only and only in a manner consistent with the Privacy Act [1988 
(Cwlth)] and the Australian Privacy Principles.  I have concluded that disclosure of the relevant 
information would be unreasonable. 

9 FOI Guidelines, [6.138].

10 FOI Guidelines, [6.133].
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Applicant’s submissions
26. The Applicant stated that they made the request for access to documents to better understand the 

Medical Board’s decisions regarding the notification they had made about the Practitioner.  

27. The Applicant said they had been unable to determine whether the Medical Board took certain 
information into consideration when making its decision on the notification.  

Application of the personal privacy conditional exemption
28. Having considered the documents in question, I am of the view that they contain the personal 

information of the Practitioner. 

29. I agree with Ahpra that the personal information relates to the Practitioner’s opinions and recollections 
provided to Ahpra in the context of responding to the notification, as well as the Practitioner’s contact 
details and practice information.

30. I am also satisfied that any of the Applicant’s personal information contained within the documents is 
intertwined with the Practitioner’s personal information to the extent that it is not possible to separate 
it without rendering the information meaningless.

31. I note that in September 2017 legislation was passed in the Queensland Parliament to amend the 
Health Practitioner Regulation National Law (National Law) to enable people who raise concerns about 
registered health practitioners (notifiers) to receive more information about how their matter was 
dealt with. Specifically, the amendments allow notifiers to be informed at key milestones in the 
notification process and to be provided with reasons for a National Board decision in response to their 
concerns. These amendments enable National Boards, such as the Medical Board, to meet their 
regulatory responsibilities with greater transparency while continuing to respect the privacy interests 
of practitioners. In response, the Common Protocol for informing notifiers about the reasons for 
National Board decisions (the Common Protocol) was developed by the National Boards to explain the 
circumstances in which notifiers will be informed about the reasons for National Board decisions. The 
Common Protocol also explains how privacy considerations relating to practitioners and other people 
will be taken into account in disclosing reasons for decisions to notifiers.

32. The Common Protocol states:

Personal information will only be disclosed where it is reasonably necessary in order for a notifier 
to understand the basis of a National Board’s decision in response to the concerns that they raised. 
In other circumstances, the personal information contained within the reasons for a decision may 
be provided to notifiers in a de-identified form.

Notifiers will be asked to treat other people’s personal information confidentially and sensitively 
when it is disclosed to them as part of the reasons for a National Board’s decision. Notifiers will also 
be reminded that Commonwealth, State or Territory laws may restrict how they can use other 
people’s personal information.

33. In the context of the specific notification that the Applicant made about the Practitioner, an outcome 
letter was sent to the Applicant, which included the following:

Privacy

This letter may contain personal information about other people. This information has been 
disclosed to you under the National Law and in accordance with our Privacy Policy. You are asked 
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to treat any personal information about other people confidentially and sensitively. 
Commonwealth, State or Territory laws may restrict how you can use other people’s personal 
information.

34. Taking this information into consideration, I am satisfied that disclosure of the personal information in 
the documents is unreasonable having regard to the following: 

• the Practitioner’s personal information in the documents is not publicly available or well known 

• the Practitioner has objected to disclosure of the information

• the Applicant has been provided with some information about the outcome of the notification 
consistent with the Common Protocol

• the National Law creates a reasonable expectation of confidentiality regarding personal 
information.11

Finding
35. Given the above factors, I am of the view that the documents are either fully or partially conditionally 

exempt under s. 47F. Given this finding, I am required to consider whether it would be contrary to the 
public interest to give the applicant access to this information.

Section 11A(5): The public interest test
36. Section 11A(5) of the FOI Act provides that, if a document is conditionally exempt, it must be disclosed 

unless in the circumstances access to the document at this time would on balance be contrary to the 
public interest.12

37. In Seven Network (Operations Limited) and Australian Competition and Consumer Commission 
(Freedom of Information) [2019] AICmr 29 (6 June 2019) the Australian Information Commissioner 
explained that:

…the public interest test does not require a decision-maker to consider whether disclosure of 
conditionally exempt material would be in the public interest. Rather, a decision-maker must start 
from the position that access to a conditionally exempt document must be given, unless giving 
access to the document, at the time of the decision would, on balance, be contrary to the public 
interest.13

Factors favouring disclosure
38. The FOI Act provides public interest factors to be considered, including that disclosure would:

• promote the objects of the FOI Act (including all the matters set out in ss. 3 and 3A)

• inform debate on a matter of public importance

• promote effective oversight of public expenditure

11 s. 216.

12 s. 11A(5).

13 Seven Network (Operations Limited) and Australian Competition and Consumer Commission (Freedom of Information) [2019] AICmr 29 (6 June 
2019), [47]. 
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• allow a person access to his or her personal information.14

39. The FOI Guidelines also provide a non-exhaustive list of public interest factors favouring disclosure.15

40. In forming its decision, Ahpra considered the following factors in favour of disclosure:

• promoting the objects of the FOI Act, particularly in increasing scrutiny, discussion, comment and 
review of Ahpra’s activities

• facilitating access to information to members of the public that allows them to be satisfied that 
proper processes have been followed

• allowing a person to access information relating to matters that concern them.

Factors against disclosure
41. The FOI Act does not list any factors weighing against disclosure but the conditional exemptions 

themselves recognise that harm may result from disclosure in certain circumstances. For example, 
some factors against disclosure include whether disclosure could reasonably be expected to: 

• prejudice public health or safety

• impede the flow of information to a regulatory authority

• prejudice the ability of staff to express frank and fearless opinions and have their 
recommendations protected from scrutiny given they are recommendations only and it is for the 
relevant decision-maker to make the decision

• prejudice a regulatory authority’s ability to obtain confidential or similar information in the future.

42. In making its decision, Ahpra stated the following factors as weighing against disclosure: 

(a) The public interest in protecting and maintaining the integrity of Ahpra and the [Medical] 
Board’s processes. Ahpra’s ability to receive, assess and investigate notifications in respect of the 
health, performance and/or conduct of registered health practitioners is integral to the 
maintenance and enforcement of the National Law. There is a strong public interest in ensuring 
proper processes for consumer protection, and that only suitable practitioners in various fields of 
the health profession are able to provide services to the public.

(b) The public interest in Ahpra and the [Medical] Board being able to carry out their statutory 
functions as efficiently and effectively as possible. Disclosure of the conditionally exempt 
documents could reasonably be expected to deter health practitioners from disclosing key 
information in response to a notification, despite it being relevant to Ahpra’s evaluation of the 
notification, and a Board’s decision about what action is required. This would have a significant 
adverse impact on the integrity and robustness of Ahpra’s regulatory processes, and the ability of 
Ahpra and the National Boards to carry out their functions and duties in an effective manner.

(c) The prejudice to an individual’s right to privacy, particularly as the relevant material is not well 
known or publicly available. Disclosure could also expose individuals to unfair scrutiny, in 
circumstances where there was a reasonable expectation of confidentiality or where they 
otherwise understood their personal information would be confidential. The personal privacy 

14 s. 11B(3).

15 FOI Guidelines, [6.231].
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exemption is designed to prevent the unreasonable invasion of an individual’s privacy. I consider 
that the prejudice to the protection of an individual’s right to privacy is a factor that weighs heavily 
against full disclosure.

43. Under s. 11B(4), there are certain factors that must not be taken into account, namely whether:

• disclosure could result in embarrassment to the Commonwealth Government

• disclosure would result in any person misinterpreting or misunderstanding the document

• the author of the document was of high seniority in the agency

• access to the document could result in confusion or unnecessary debate. 

Balancing the public interest factors for and against disclosure
44. In balancing the public interest in this case, I have considered the factors for and against disclosure. 

45. The factors favouring disclosure include that the disclosure of the document would promote the 
objects of the FOI Act, facilitate access to information that demonstrates agencies are following proper 
administrative processes, allow the Applicant access to information relating to matters that concern 
them and, for some documents, release may provide transparency about Ahpra’s processes and the 
likely harm to personal privacy is unlikely to be significant.

46. The factors against disclosure include: 

• the prejudice to an individual’s right to privacy, noting that the personal information is not well 
known, and the communications occurred on an understanding of confidentiality where consent 
has not been given for release. The personal privacy exemption is specifically designed to prevent 
the unreasonable invasion of third parties’ privacy in circumstances like this.16

• the public interest in Ahpra and the Medical Board being able to carry out statutory functions 
efficiently and effectively. Disclosure could reasonably be expected to affect Ahpra’s ability to 
obtain information from relevant parties in the future, thereby making the assessment and 
investigation of notifications more difficult.

47. Every FOI request must be considered on its merits at the time the decision is made. I have considered 
the specific circumstances, the nature of the relevant information and the submissions from Ahpra and 
the Applicant. 

48. Based on the available information, I am satisfied that the public interest factors against disclosure 
outweigh those in favour of disclosure. In particular, I am satisfied that disclosure of the documents 
could be expected to unreasonably infringe on the Practitioner’s privacy.

Finding
49. I am satisfied that the documents are either fully or partially exempt under s. 47F on the basis that 

disclosure of this information would be contrary to the public interest for the purposes of s. 11A(5). 

16 Re Veale and Town of Bassendean [1994] WAICmr 4.
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Section 47E(d): Documents affecting certain operations of agency
50. As I have found the documents to be either fully or partially exempt under s. 47F, I will not consider 

whether the documents are also exempt under s. 47E(d).

Conclusion
51. Under s. 55K of the FOI Act, I affirm Ahpra’s decision of 11 September 2023. 

Richelle McCausland
National Health Practitioner Privacy Commissioner

Rights

Review rights
If a review party is not satisfied with a review decision of the Commissioner, the party may apply to a 
relevant tribunal to have the decision reviewed. This application must be made within 28 days after the day 
the party receives the Commissioner’s decision.17

Where an application for a review is made to the relevant tribunal, the proper respondent to such a 
proceeding is the agency to whom the freedom of information request was initially made (not the 
Commissioner). In this case, the respondent is Ahpra.18

Appeal rights
A review party may appeal to the Supreme Court on a question of law from a decision of the Commissioner 
if the party believes the Commissioner incorrectly interpreted and applied the FOI Act. 

An appeal must be made either: 

• within 28 days after the day a review party receives the Commissioner’s review decision, or 

• within further time that the Supreme Court or another appropriate court allows, and

• in any way that is prescribed by rules of court made under the relevant legislation of the Supreme 
Court or another appropriate court. 

In determining a question of law, the Supreme Court may make findings of fact if its findings of fact are not 
inconsistent with findings of fact made by the Commissioner (other than findings resulting from an error of 
law), and it appears to be convenient for the Supreme Court.

To receive this document in another format phone 1300 795 265, using the National Relay 
Service 13 36 77 if required, or email our FOI team, <foi@nhpo.gov.au>.

17 s. 57A.

18 s. 60(3)
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